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Abstract: 
Fair trial is basically the norm of International Human Rights Law, 

which protects individual from arbitrary, unlawful and deprivation of 

some of the basic liberties, freedoms and rights such as right to life, 

movement, speech etc. The right to have a fair trial is guaranteed under 

various International Human Rights instruments
1
. It’s worth and 

importance can be judged from the point that despite of its extensive 

interpretations, recently, it has been put forward in the category of a 

Non- Derogable rights.
2
 Some of the principles of the Universal 

Declaration of Human Rights 1948 were incorporated in the 

Constitution of Pakistan 1973, while no attention was given to the fair 

trial. The paper is an attempt to highlight the very basic standards for a 

fair trial, and how a trial observation mission should be prepared and 

carried out in practice. However, the paper does not look into the issue 

which may arise from the trials conducted in the military courts. 
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Introduction 

Think that you are in the Court room and you have no idea why. It will 

further confuse you when judge reads out the allegations against you for 

the crimes of which you are accused were even never considered illegal 

earlier, and is not provided in the prevailing legal system. Neither of 

your questions is answered and you feel not in the position to defend 

yourself, nor the legal counsel there to defend you. The situation 

becomes worst when at the time of witness hearing you don’t know the 

language he speaks with no interpreter. During trial preceding it further 

disturbs you that it is the second setting, and the first one was made even 
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in your absence. With the length of proceeding, you become clear on the 

point that everyone in the Court room is convinced on the allegations 

charged against you, and you are guessing what the possible punishment 

should be. 

 

This example shows that such situation arises when the norms of a fair 

trial are violated. A fair trial right sometimes called “Fair Administration 

of Justice” is indeed the cornerstone of the democratic societies abided 

by the Rule of Law. 

 

Fair trial is basically the norm of International Human Rights Law, 

which protects individual from arbitrary, unlawful and deprivation of 

some of the basic liberties, freedoms and rights such as right to life, 

movement speech etc. The right to have a fair trial is guaranteed under 

various International Human Rights instruments
3
. It’s worth and 

importance can be judged from the point that despite of its extensive 

interpretations, recently, it has been put forward in in the category of a 

Non- Derogable rights.
4
 

 

Some of the principles of the Universal Declaration of Human Rights 

1948 were incorporated in the Constitution of Pakistan 1973, while no 

attention was given to the fair trial. However, in 2010 due to 18
th
 

amendment to the Constitution Article 10A Right to have a fair trial was 

added, which was fairly discussed in the context of Yousaf Raza Gillani 

case.
5
 

 

There was a case in 1980 that advocates for the concept of Fair Trial. In 

1980, Mr. G was killed by a Grenade; at that time Mr. T and his two 

brothers were suspects of a crime. There was no evidence to prove that 

Mr. T and his two brothers to be innocent. He never received the right to 

a fair trial and he and his two brothers were sentenced to prison. The 

police concluded that those three people killed Mr. G because of the 

complications at work. After a few years the brothers were free except 

for the Mr. T, unfortunately the police decided to sentence Mr. T to 

death before making the final conclusion, so only he was free. Not only 

Mr. T family was treated unfairly but also many people experience this 

every day in countries. When Mr. T was in prison, he said that he 

embraced revolutionary ideal because he believed that someday he 



Journal of Law and Society Law College  

Vol. XLVII, No. 69 University of Peshawar  

 July 2016 

181 

 

would be vindicated. Until now, Mr. T’s brothers has received 

compensation but they didn’t receive any apologies.
6
 Another case that 

also represents the disregard to a right to a fair trial was that Mr. J was 

arrested for inciting others to petition. When Mr. J was arrested, his wife 

tried to prove that he was innocent. After 23 years in prison, Mr. J was 

free because the police didn’t find anything to criminate him. Then, the 

people procures had to compensate him 416 Million and apology to him 

publically.
7
 But this organization only apology to him at his residence, 

about the compensation, they always kept reschedule. Although, Mr. J 

had been proven as an innocent citizen, he was not reinstated because the 

police have seized all his documents.  

 

It is very common among the communities as well as in every society of 

the world that civil as well as criminal disputes takes places, either 

between party and parties. Similarly, criminals and criminal minded 

people are there in every part of the world, the need is crime should be 

controlled. No criminal must escape the punishment. In civil as well as 

in criminal matters the judicial assessments and determinations is of the 

legal issue among the parties to the case and is termed as “Fair Trial.” 

When any of the dispute is outside of the capacity of the parties to solve 

it, it is given in the safe hands of the judicial system, whereby firstly; the 

accused is find out and then trialled, for the purpose to assure the fair 

administration of justices, and to reach to the truth. We have two types 

of trial Civil and Criminal. Criminal trial ends either on guilt or 

acquittal, and the rest of the actions other than criminal comes under 

civil actions. The right to be fairly trialled is protected under Universal 

Declaration of Human Rights 1948 under its Article (10). Trial should be 

done in public, the people who trials a person should not be biased. 

 

The concept of fair trial is very encompassing one, and what we need to 

be looking at is the different facets as such which includes the different 

aspects of fair trial. At the outside it will be very clear that the meaning 

and scope of this particular phrase (fair trial) is very difficult to face it, 

because it spreads across both the substantive as well as the procedural 

laws. Normally when we talk about Fair Trial we start with Due Process, 

especially because due process has been read into our Constitutional 

scheme as facet of right to life. This basically embodies all aspects of 

what we generally cover under the concept of Rule of Law, especially in 
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a democratic society. When we talk about Due Process, it’s a concept 

essentially coming from United States, but which has got a world-wide 

recognition, and when we talk about Due Process in the context of Fair 

Trial, what we are looking at is the aspect of preserving the public 

confidence in the administration of justice. For this reason we need to 

recognise that Fair Trial has a universal recognition.  

 

If we look at the aspect of Fair Trial across the Glob there are principles 

that are to be followed respective of the heinous nature of the crime it is 

applicable to all sorts of crimes. It is not just enough that some facets of 

fair trial are satisfied while some are not. It is also the fundamental 

principle of the modern Human Law, with regard to legality of offences, 

the Non-retroactivity of criminal law and also the aspect of subjective 

criminal responsibility that has to be observed.  

 

There are many interest which are involve in the fair trial; the interest of 

the Accused, the Public (regaining trust in the system) and the Victim 

has to be taken care of in the sense of feeling that how the justice has 

been rendered and of course it is also necessary that those who has 

committed wrongs must be made answerable as such all these comes in 

the ambit of Fair Trial. That’s why the courts has elaborated upon how 

fair trial is something which has a social impact there are communal 

need and there are some other strong factors that will cause hindrances 

in the management.  

 

If we come to the definition of Fair Trial, it will become very difficult 

because there is no comprehensive and exhaustive definition to refer to a 

fair trial. It has to be dealing with infinite varieties of situations and what 

has to be kept in mind that there is a fact that it is something which 

maintain fairness to such a degree that no miscarriage of justice is 

resulting and I think that is what can define fair trial because in different 

situation it has different meanings. Not just in deferent situations, there 

are various instances where Fair Trial standards defers from country to 

country, it defers in the very same place in terms of history, it defers in 

terms of the legal system been followed the type of government, how far 

religion has a say in the administration of justice and of course there are 

various norms which are acceptable in the society.  
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One of the examples it has defined is the European experience, where 

this fair trial concept is considered as inter duty concept because the 

European Union has so many different systems which are in place and 

these are so complex that it is very difficult to single or persuasive 

concept of Fair Trial which is applicable. That is why the European 

Court has taken upon them that each country would be held to the fair 

trial standards that they can stay and appropriate to their system. and 

when we come to the adversarial system, there have a set of norm and 

what they would be held answerable for as whether those norms have 

been adequately complied with, and on the other hand when we talk 

about the inquisitorial system; the question would be whether the 

inquisitorial standard have been properly observed which basically may 

be totally different from what the adversary standards would be.  

 

If we look at the international Documents of Fair Trial, it spread across 

almost all the documents to which we refer as to Human Rights 

documents.
8
We have many other documents which make reference of 

this concept of fair trial. When we consider the concept of fair trial 

especially in the particular background that we are in, we look at it from 

the point of view of an Adversarial Nature of Trial, being a system 

which has its roots in Common Law, and in an Adversarial system we 

generally see that the prosecution and defence both of them must have 

equal opportunity as such with regard to those issues which are under 

consideration in a decision making process, there should be an equality 

of arms between the prosecution and defence, in fact at one level you 

might better say that the defence is at a better position because the 

prosecution has been burdened with event with the requirement of 

disclosing those material which is favourable to the defence too, so it is 

not equal in that sense. That is because of the reason that the prosecution 

as such is not supposed to be looking for a conviction at all cost but to 

see that justice is done and that is what requires them of being playing 

fair. 

 

The test that is generally referred to for the purpose of finding whether 

the fair trial has been complied with is to see whether any prejudice has 

been caused to the person in terms of compliance requirements both 

substantive law and procedural law. When we talk about fair trial in 

terms of procedure. We must understand that procedure is technicalities 
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and every single deviation in terms of technicalities may not have as 

such detrimental effect on the fair trial concept as such as there is the 

substantial compliance in terms of the law. Small mistake in procedure 

in terms of errors which are not substantial may not make a big 

difference in the justice process.  

 

When we are talking about judging the question of prejudice, the courts 

must be acting with a broad vision and they must be looking in the 

substance of what is said and not just the technicalities, and the accused 

has received substantial fair trial is what the courts assessment should 

be. But then this is not losing the sight of the fact that procedure of 

course is something which ensures the rule of law, sustains in something 

which must have some role in the process.  

 

As far as prejudice is concerned, it is very difficult for an ordinary 

person to give a particular definition or interpretation as such and that is 

why it has to be seen as what has happened right from the initial stage to 

the ultimate stage, how that it effected the parties’ interest, especially the 

accused’ interest in terms of getting a fair trial.  

 

Once the accused is able to point out the serious prejudice beat of the 

substantive or the procedural law then he can of course seek a benefit 

saying that the fair trial standards have not been met. It may not be 

possible for us to say with exactitude that what the exact standard could 

be, it has to be contingent on the fact plus circumstances of every case.  

It is worth mentioning that the start of a fair trial is not from lodging FIR 

against the accused person, rather it come into operation as soon as the 

state machinery moves and effects the position of the concerned person. 

The norms of the fair trial are necessarily being observed with the start 

of investigation and include trial procedure and appeals. Pre and post-

trial stages are interconnected in a sense that a mistake on one stage may 

directly or indirectly affect the other stage. In this regard the stages or 

fair trial is divided into three categories for the purpose to identify the 

relevant issues. 

 

Pre – Trial Rights 

Equality before the law of all parties is one such thing and when we 

discuss parties to criminal justice administration process, we are not just 
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talking about the accused, we are talking about everybody having access 

to courts, tribunal and having access to the administration system. 

 

Elements that are to be ensured to have a Fair Trial satisfaction; 

Right against Arbitrary Arrest/ Detention 

The rights to have liberty of security of a person is protected under 

International Hunan Rights Instruments, the liberty of person includes 

bodily movements which is restricted by detention.
9
 While security of 

person covers an interference free private life. This interference is only 

subject to the law and under the established procedure.
10

 

 

Right to know the Reason of Arrest 

This is also a norm of the fair trial that at the time of arrest reasons 

should be provided and the person must be informed about the charges 

and about the fact that why he has been arrested. Similarly, satisfactory 

evidence is needed in-order to challenge the allegations at the time of his 

custody. All these opportunities must be given to the accused person 

under reasonable circumstances and in understandable language;
11

 this 

right is extended to all the pre-trial stages. 

 

Right to have a Legal Counsel 

This is one of the most debated and frequently violated right of the fair 

trial. It is observed by the lawyers that at this stage free choice should be 

given to the accused person to hire the counsel of his own choice. This 

right is worth of High importance for the preparation of defence. Focus 

is given on the point that the people arrested must be given a fair 

opportunity with in reasonable time to communicate with their legal 

counsel without delay.
12

 

a) Right to have your dispute heard by an Independent, competent and 

impartial tribunal. By a competent tribunal we mean that a tribunal 

which has the capacity to come up with a binding decision. The 

judges must be independent and impartial.
13

 It’s not just the courts 

of law we talk about the requirements to comply with the fair trial 

standards, it also requires from the Military Tribunals , religious 

courts and the traditional courts
14

 also being asked to comply with 

the fair trial standards. This standard has to be adhered to right from 

the inception to the aspect of final decision. One point again must be 

kept in trial that during trial there must be no unnecessary 
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interference, which may impact the prosecution, public interest or 

which may impact the accused. We generally hear that what impact 

it has on the accused, but there are various other impacts which it 

might have. When we talk about impartiality, that again requires a 

kind of balancing that is to be done between the accused to be dealt 

fairly, the victim right to ensure that the trial is fair to get him 

justice, the witnesses has a fair role to be played in the entire 

process and in all these cases one of major debates with regard to 

media access to trials whether that effects the impartiality and the 

decision making process, that is a debate at the subject as such.
15

 

b) Public Hearing: which is again is a facet of fair trial. A public 

hearing requires that the entire process is open to the public 

scrutiny, which ensures that fairness is there right from the 

beginning till the end.
16

 The presence of media to that extent ensures 

that transparency is communicated to the public at large.
17

 There are 

different standards which are to be applied in assessing as to 

whether a public hearing to be ensured at all cost or there are 

instances where a public hearing should be deviated from, that has 

to done on the principles of necessity and proportionality.
18

 There 

are deferent grounds which may be insisted upon avoiding the 

public hearings. They may be in terms of Moral, public interests, 

nationwide sanctuary, secluded life of the party and of course public 

interest may sometimes require that proceedings are conducted in 

camera in certain circumstances, publicity may be detrimental as to 

the parties. 

c) Presumption of Innocence: when we talk about the presumption of 

innocence in a criminal justice system we are talking about that in 

proving the guilt being there, the standards being such that is to be 

proved beyond reasonable doubt.
19

 Similarly the accused person is 

entitled to all kinds of fairness in terms of investigation as well as 

trial and the conviction and post-conviction stages too.
20

 The entire 

process should be conducted in a manner which balances the rights 

of the citizens guaranteed under the constitution on one hand and as 

to how the stat’s police part is there to ensure the maintenance of the 

administration.
21

 

d) Privilege against Self-Incrimination: this can extend to the 

testimony of the accused to the Court in terms to compel him to 

produce evidence, allowing evidences to be collected, legal 
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compulsions to answer the questions, adverse inferences being 

drawn from his silence. There may be coercion of different kinds 

including psychological coercions as such to answer the questions 

or to confess the guilt etc., all these are part of self-incrimination 

and violations.
22

 The reliability of scientific evidence is being in the 

news, whether it can be use, how far it can be use, and if it is 

already used, what is its evidentiary value, to which state of the 

proceeding it must be confined and safeguards must be placed to 

guarantee that the rights of the accused to be fairly dealt and not 

violated. The Equality of Arms, as mentioned earlier is something 

which ensures minimum guarantees especially for the accused that 

he is informed of the accusations against him that he can put up an 

effective defence.
23

 It is also necessary that the charges must be 

specific against him, it requires procedural equality in terms of 

presenting case, maintain the adversarial nature of the proceedings, 

to be able to hiring a council, instructing his council effectively and 

having adequate time and facilities to come up with proper defence 

preparation.
24

 By the right council we mean an effective council 

which of real importance to uphold the rule of law. Similarly the 

council must be a competent council and where the accuse person 

fails in providing or hiring a council the state is under obligation to 

provide him an effective and competent council to defend his case. 

e) Speedy Trial is also considered as a facet of fair trial, because 

hearing without undue delay is an integral part of fair trial.
25

 But this 

point must be considered that a delayed trial is not always be an 

unfair trial especially where the reasons are provided for such delay, 

and whether any prejudice is caused to the accused in result of such 

delay.
26

 A speedy trial is not only in the interest of the accused but it 

is in the interest of the parties to have speedy solution of their 

disputes. 

f) Right to be heard: this right gives opportunity to the accused to 

bring his view to the Court and is closely related to defend oneself; 

it may be through self-representation and through the council of his 

choice. It may include calling and examination of witnesses 

including expert witnesses.
27

 The accused person also has the right 

to cross examine. Two parties who are generally not considered 

very prominently till late time were the victims and the witnesses. 

The importance of the parties in the trial process cannot be ignored, 
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people whose interests to be taken care of; they need effective 

protection and participation of the witnesses and victims.
28

 The 

witnesses should not be subjected to intimidation, witness protection 

is required. Apart from this we have the aspect of victim getting 

justice, assessment and fairly behaviour including the remedies of 

reimbursement or recompense which is covered under the concept 

of Fair Trial. The concept of legality, the principles of legality 

which are required thereto these are Double Jeopardy, Ex Post Facto 

Loras and the fact to how severe penalty cannot be imposed on 

crime if the penalty prescription has been changed later to the 

commission of the act which amounts to the crime. The benefit is 

given to the party which commit the crime. 

 

Post- Trial Right in Fair Trial 

a) Post- Conviction: the punishment and the treatment that is given 

should not be cruel, degrading or inhuman; it becomes the duty of 

the courts to uphold the due process whenever a statute Prima Facie 

looks like invading the same. 
29

There is the right to the public that 

they should have timely judgments.  

b) Everyone who is sentenced for a crime has the right to review by the 

upper Court or tribunal as per legal directions, and that review 

should be genuine.
30

 

 

Trial Observations 

Despite the fact that considerable attempts are made by the international 

as well as local Non-Governmental Organizations a few decades ago, but 

they failed to come out with an effective and comprehensive monitoring 

mechanism, that how a fair trial should be observed. Indeed it is very 

difficult to develop such norms as trial conditions vary from place to 

place and case to case. There is a need of flexibility to respond a 

situation which the observers are likely to face with. This would be 

correct to say that there are no basic directions for the observers; the 

section is based on the trials monitoring practices which is applied and 

developed by various Organizations coupled with experience and 

expertise in the concerned area.
31

 For a Fair trial observation there are 

certain points which must be considered, these are; 

 The choice of the Trial 

 To select a trial Observer 
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 Communication and informing the Government 

 Briefing 

 Reasonable Translators 

 Travelling and House arrangement 

 Public statement, throughout or even after the completion of the 

mission 

  Interviews and contacts throughout the task  

 Taking notes in the Courtroom 

 Final report of the Observer 

 

Lastly, there is a serious point to be considered as to whether the report 

requires Government comments which is sponsored by the NGO prior to 

make it public. Now these are the matters or polices depend on the 

circumstances of the case, which involve the focus as well as the purpose 

of the report and the expected reaction of the Government to it. By 

examining the statutes of customary international law, it becomes clear 

that trial observation does not come under its scope, but with the passage 

of time it is now considered a norm of it.  

 

General Comments 

These were the different aspects of fair trial, we must understand that 

this fair trial concept permits every layer of justice systems and require 

submission by everybody who is concerned in this processes. It involves 

every single participant in ensuring that the criminal justice standards are 

retained for the sake of majesty of law and rule of law. The system 

which ensures this majesty of law is what commands respect and order 

in the society that is why we need to understand that the fair trial 

standards are necessary not just for the sake of accused but the entire 

society as a whole. As far as the accused is concerned we must 

understand that he is entitled to a fair trial but he may not exactly get a 

perfect one according to his choice because there are so many other 

participants who’s interest are supposed to be kept in mind. 

 

In 1985 Declaration of Basic Principles of Justice was adopted by the 

UN General Assembly for the purpose to safeguard the rights of the 

people faced with the abuse of power, as well as to secure its recognition 

over international level. In this regard our state took lazy initiatives, as 

our courts are of the view that a crime not only affects the individual but 
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also the society in general. If it is the fact, then the more logical way as 

to bring about the balance between the rights of victim as well as of the 

accused person, keeping in view the rights of the society, without 

prejudices to one another. 

 

Solution of Unjust imprisonment; when something that not what you did, 

you shouldn’t put yourself under pressure, you just relax and be strong to 

support your truth. You must research about your problem in the logical 

way if you feel like don’t know much about law, you can hire lawyer to 

help you. 
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